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LYNCH, Circuit Judge. Litigation decisions made by

parties have consequences. This case involves strategic
deci sions nade by parties in an attenpt to obtain a benefit from
a particular ruling; when the court issued a contrary order,
t hose parties attenpted to reverse course and get the district
court to reach a different result under Rule 60(b), Fed. R Civ.
P. The district court was unsynpathetic, and this appeal
fol | owed. Arthur F. Zang, Jr., and Harold P. Beck joined a
nunmber of other enployees in filing state enploynent actions

agai nst six interrelated conpanies, including The Paul Revere

Vari able Annuity Insurance Conpany ("Variable"). Vari abl e,
al one anong the six conpanies, is a nenber of the National
Associ ation of Securities Dealers ("NASD"). Based on that

menbership the conpani es sought to conpel arbitration against
seventeen of the former enployees by virtue of those enpl oyees’
registration wth NASD. Fifteen of the seventeen forner
enpl oyees then voluntarily dismssed their clains against
Vari abl e and continued their clains against the remaining five
conpani es; Zang and Beck remai ned steadfast and contested the
notions to conpel arbitration.

The district court dismssed the notions to conpel
arbitration as to the fifteen enpl oyees who no | onger had cl ai ns

agai nst Variable and, after further argunent, entered an order
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conpel ling Zang and Beck to submt their clainms against the six
conpanies to arbitration, finding that they both had entered
into enforceable arbitration agreenments. Faced with this court
order, Zang and Beck reversed course and decided to dismss
their clainms against Variable. After doing so, they sought
relief fromthe district court's order under Rule 60(b), arguing
that the remaining five conpanies | acked standing on their own
to conpel arbitration. The district court declined to grant
relief fromits order, and Zang and Beck now appeal both that
denial and the initial order. W affirmboth orders.
l.

In March 1997, Provident Conpanies, Inc. acquired The
Paul Revere Corporation. As a result, Provident conbined
effective control of its own wholly owned subsidiary, Provident
Life & Accident Insurance Conpany, with control of The Paul
Revere Variable Annuity Insurance Conpany and The Paul Revere
Protective Life I nsurance Conpany, two wholly owned subsi diari es
of The Paul Revere Life Insurance Conpany, which, in turn, was
a wholly owned subsidiary of The Paul Revere Corporation. I n
Oct ober 1997, a nunber of general managers for the Paul Revere
famly of conpanies, alleging that the term nation of their
enpl oyment was imm nent with the conpletion of the acquisition,

filed separate but substantially simlar breach of contract
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actions in a Massachusetts trial court against all six of these
corporate entities.

As a condition of their enployment, seventeen of the
general managers, including Zang and Beck, had registered with
NASD and al | egedly thereby proni sed to abi de by NASD s rul es and
regul ations as they were fromtine to tinme anended. At the tine
that the enpl oyment actions were filed, the NASD Code mandat ed
arbitration of certain disputes if requested by a NASD nenber or
a person associated with a nmenber.

Based on Variable's nenbership in NASD, the six
conpani es sought to conpel arbitration of the dispute as to
t hose seventeen managers. First, in January 1998 the
petitioners filed a notion to conpel arbitration in the state
court, invoking the NASD Code, and asked the court to stay its
hand or dism ss the case pending arbitration. Fifteen of the
managers then voluntarily dism ssed their actions against
Variable (ultimately) with prejudice, renoving the only
petitioner fromtheir cases who was a NASD nenber; Zang and Beck
retained their clainms against Variable.

Faced with the enpl oyees' objections to their notions,
in July 1998 the conpanies went to federal district court
seeking orders staying the state court actions and conpelling

arbitration by all seventeen forner enployees, invoking the
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Federal Arbitration Act ("FAA'), 9 US.C 8 1 et seq., and
resting jurisdiction on diversity, see 28 U. S.C. 8§ 1332(a). 1In
Sept enber 1999, the district court denied the petition to conpel
arbitration as to those fifteen managers who had dism ssed
Vari able on the ground that the remmining petitioners, absent
Variable as a defendant, | acked standing under NASD s

arbitration protocol. See Paul Revere Variable Annuity Ins. Co.

v. Thomms, 66 F. Supp. 2d 217, 223-28 (D. Mass. 1999). Thi s

court upheld that denial. See Paul Revere Variable Annuity Ins.

Co. v. Kirschhofer, 226 F.3d 15, 18-26 (1st Cir. 2000).

Unlike the other fifteen nmanagers, i nstead of
di sm ssing Variabl e, Zang and Beck opted to retain their clains
agai nst Vari abl e and contest the notion to conpel arbitration on
the nerits. They did so, presumably, because their | argest
dol | ar value clains were against Variable. Specifically, Zang
and Beck (1) contested the existence of a binding agreenment to
arbitrate, (2) contended that they |acked sufficient notice of
the amendnents to NASD regulations requiring mandatory
arbitration to conpel themto arbitrate their enpl oynment cl ai s,
and (3) argued that, in any case, their clainms fell outside the
scope of the NASD arbitration provision, both because they did
not sell securities and because the NASD Code provided an

exception fromarbitration for insurance business. |In October
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1999, after issuing its orders disnissing the petitions agai nst
t he other managers, the district court held a status conference
to deternmi ne the issues in dispute with regard to Zang and Beck.
The court ordered further briefing and denied further discovery.
On January 7, 2000, the court granted the petitions agai nst Zang
and Beck and ordered the parties to arbitrate. Zang and Beck
filed a tinely appeal.

On March 13, 2000, Zang and Beck di sm ssed their cl ains
agai nst Variable with prejudice in the state court actions.
They then nmoved the district court to amend its prior orders
under Fed. R Civ. P. 60(b), arguing that since they had
di sm ssed the clains against Variable, none of the remining
parties had standing under the NASD arbitration protocol to
conpel arbitration. On Septenber 26, 2000, the district court
sunmarily denied Zang and Beck's Rule 60(b) notions for relief
from final judgnent. Again Zang and Beck filed an appeal, and
this court consolidated the two appeal s.

1.

First, Zang and Beck seek relief fromthe final order
of the district court conpelling arbitration under Rule 60(b),
Fed. R Civ. P., in light of their subsequent dism ssal wth
prejudice of their clains against Variable. Rule 60(b) affords

district courts the equitable power to relieve a party fromthe
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force of a final order or judgment under certain conditions
where necessary to serve the ends of justice.! Zang and Beck
argue that now that Variable is no longer a party to the ordered
arbitration, the remaining parties lack standing to conpel
arbitration under the NASD arbitrati on protocol.? Therefore they
assert on appeal that Rule 60(b) relief is warranted both under
clause (5), because prospective application of the arbitration

order is, they say, "no |l onger equitable,” and under cl ause (6),

L Fed. R Civ. P. 60(b) provides in relevant part:

On notion and upon such ternms as are just, the court my
relieve a party or his |egal representative froma fina
j udgnment, order, or proceeding for the foll ow ng reasons:
* * *

(5) the judgenent has been satisfied, released, or
di scharged, or a prior judgnment upon which it is based has
been reversed or otherwi se vacated, or it is no |onger
equitable that the judgment should have prospective
application; or

(6) any other reason justifying relief fromthe operation
of the judgnent.

2 Whi | e respondent s argue st andi ng and suggest i n passing
that Article Ill standing is lacking, we note that standing in
the jurisdictional sense is not at issue. Not only 1is

jurisdictional standing assessed in ternms of the circunstances
at the time the action is filed, see Lujan v. Defenders of
WIildlife, 504 U S. 555, 569-70 n.4 (1992) ("The existence of
federal jurisdiction ordinarily depends on the facts as they
exi st when the conplaint is filed.") (quoting Newman- G een, Inc.
v. Alfonzo-lLarrain, 490 U S. 826, 830 (1989)) (enphasis
omtted), but in any case the district court clearly still had
jurisdiction at the time it entered the order and, in fact,
there remains a |l ive controversy here anong di verse parties even
after the subsequent dism ssal of Variable. I nstead, the
guestion properly conceived is what entities have a right under
the NASD arbitration protocols to conpel arbitration, and
whet her that "standi ng" persists upon the dism ssal of Vari abl e.
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because the lack of standing of the remmining parties provides
a "reason justifying relief fromthe operation of the judgnent."

This effort faces two form dable hurdles. First, Rule
60(b) relief is "extraordinary relief" reserved for "exceptional
circumstances,” given the countervailing interest in the

finality of such orders. See United States v. One Urban Lot,

882 F.2d 582, 585 (1st Cir. 1989) (internal quotation marks
omtted). Moreover, the district court's decision to deny
relief under Rule 60(b) is, in turn, reviewed on appeal for

abuse of discretion. See Ahned v. Rosenblatt, 118 F. 3d 886, 891

(1st Cir. 1997) ("W will find an abuse of discretion [under
Rule 60(b)] only when we are left with a definite and firm
conviction that the lower court commtted a clear error of

judgment . . . ."), cert. denied 522 U.S. 1148 (1998). Zang and

Beck fail to clear these consi derabl e hurdles.

Rul e 60(b) (6)

The first five subsections of Rule 60(b) allow a court
to relieve a party froma final judgnment on several specified
grounds, such as m stake or excusabl e neglect, newly discovered
evi dence, or fraud. See Fed. R Civ. P. 60(b)(1)-(5). Rul e
60(b)(6) provides federal district courts with a residual
reservoir of equitable power to grant discretionary relief from

a final judgnment for "any other reason justifying relief
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" See Fed. R Civ. P. 60(b)(6). This residual catchal
provision allows a court to relieve a party from a final
j udgnment where such relief is appropriate to acconplish justice,
but the reasons for that relief are not enconpassed by the ot her
provi sions of the rule. Zang and Beck argue that the fact that
the only petitioner with standi ng under the NASD Code to conpel
arbitration (Variable) is no |longer party to the case justifies
relief fromthe arbitration order issued by the district court.
This is not necessarily so, and the district court did not abuse
its discretion in denying such relief.

District courts should grant Rule 60(b)(6) notions
"only where exceptional circunstances justifying extraordinary

relief exist." Ahnmed, 118 F.3d at 891, citing Valley Citizens

for a Safe Environnment v. Aldridge, 969 F.2d 1315, 1317 (1st

Cir. 1992). District courts have "broad discretion" to

determ ne whether such circunstances exist. Valley Citizens,

969 F.2d at 1317. The bar for such relief is set high because,

as the Supreme Court noted in Ackermann v. United States, 340

U.S. 193, 198 (1950), "[t]here nust be an end to litigation
soneday . . .," and therefore district courts nmust weigh the
reasons advanced for reopening the judgnent against the desire

to achieve finality inlitigation. E.g. Lussier v. Dugger, 904

F.2d 661, 667 (1l1th Cir. 1990); see also 11 Wight et al.
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Federal Practice and Procedure 8 2857, at 256-57 (West 1995).

The reasons for relief advanced by Zang and Beck are
not so conpelling as to require the district court to grant
their Rule 60(b) notion. The decision to persevere in their
clains against Variable upon the filing of the petitions to
conpel arbitration in federal court was a "free, cal cul ated, and
del i berate" choice. Ackermann, 340 U.S. at 198. The only
relevant change in circunstance since the entry of the
arbitration order is Zang and Beck's also "free, cal cul ated, and
del i berate” choice to dism ss Variable from their state court
actions. Ordinarily, the discretionary power granted by Rule
60(b)(6) is not for the purpose of relieving a party from such
"free, calculated, and deliberate"” choices nmade as part of a

strategy of litigation. E.g. id. ("free, calcul ated, deliberate

choices are not to be relieved from'); see also id. at 200
(stating that "by no stretch of the imgination can the
vol untary, del i ber at e, free, untrammel ed choice by the
petitioner not to appeal"” conpare wth the "exceptional

circunmst ances"” found in other cases); 11 Wight et al., supra 8§
2864, at 359. The law presunes that parties will make choices
to protect their legal interests, even though those choi ces may
at times involve a calculated risk. Where a party nekes a

consi dered choice, though it may involve sonme cal cul ated risk
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he "cannot be relieved of such a choice because hindsi ght seens
to indicate to hinmt' that, as it turns out, his decision was
"probably wong." Ackermann, 340 U.S. at 198.

Zang and Beck are correct that the facts of Ackermann
are different -- that case involved a decision not to pursue an
appeal . But still, the policy enbodied in Ackermann applies
with equal force in this case. Zang and Beck persisted in their
cl ai m agai nst Vari able, cognizant of the risk that this would
lead to mandatory arbitration. I ndeed, by the time of the
Cct ober 1999 status conference, the Septenber dism ssals of the
petitions against the other fifteen managers nmade clear that it
was reasonably likely that this consequence could be avoi ded by
di sm ssing Vari abl e. Nonet hel ess Zang and Beck continued to
litigate against the petitions to conpel arbitration rather than
dism ssing Variable, ganmbling that they could defeat those
petitions on the nerits. Only upon the district court's order
conpelling arbitration did Zang and Beck opt to dismss
Vari abl e, hoping thereby to evade the arbitration order.

Zang and Beck chose to retain their claim against
Vari able, fully aware that this choice increased the |ikelihood
that they would be conpelled to arbitrate their clains. Now
that this likelihood has been borne out, they cannot reverse the

consequences of their decision after the fact by suddenly
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changi ng course and then asking the district court to correct
for their earlier inprovident choice. Rat her, the rule
contenpl ates that a party will take the | egal steps necessary to
protect his own interests, and instead acts to relieve a party
from extraordi nary predicanents where, because of exceptiona
circunstances, the party would have been unable to do so. The
district court did not abuse its discretion in denying relief on
t he grounds here.

Rul e 60(b) (5)

On appeal, Zang and Beck also argue that their Rule
60(b) notion falls within the fifth clause of the rule, which
allows a court to relieve parties from judgnments wth
prospective effect where, inter alia, "it is no |longer equitable
that the judgnment shoul d have prospective application.” Fed. R
Civ. P. 60(b)(5). Petitioners contend that Zang and Beck fail ed
to argue adequately before the district court that their case
fell within the scope of this provision, and that therefore the
argunment is waived. Zang and Beck respond that they did raise
the argunent, and in any event they say that notions under Rule
60(b) need not specifically reference a particular subsection.

We need not reach the waiver question because it is
clear that Zang and Beck do not qualify for relief under Rule

60(b)(5). As an initial matter, Zang and Beck's clains fall far

-13-



outside the cases with which the provision is particularly
concerned, such as institutional reform litigation, where,
because the decree involves the long-term supervision of
changi ng conduct or conditions, its prospective requirenents nmay
be rendered i nappropriate by unforeseen changes in circunstance

subsequent to the entry of the order. See, e.qg., Rufo v.

Inmates of Suffolk County Jail, 502 U.S. 367, 379 (1992)

(suggesting a flexible standard is required for decrees that
i nvol ve "t he supervision of changi ng conduct or conditions" and
t hus of necessity are "provisional and tentative").

Even if we were to indulge in respondents' favor the
argunment that the arbitration order falls within the scope of
Rule 60(b)(5), qualifying for relief wunder this provision
requires a clear showing of inequity. Hi storically, the
standard for relief froma binding decree was quite high. E.qg.

United States v. Swift & Co., 286 U.S. 106, 119 (1932) ("No

doubt the defendants will be better off if the injunction is
rel axed, but they are not suffering hardship so extreme and
unexpected as to justify us in saying that they are the victins
of oppression. Nothing |less than a clear showi ng of a grievous

wrong evoked by new and unforeseen conditions should | ead us to

change what was decreed . . . ."); see also 11 Wight et al.,
supra, 8§ 2863, at 340-41. It is true the Suprene Court has
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acknow edged that greater flexibility is required in considering
requests to nmodify institutional reform consent decrees. See

Rufo v. Inmates of Suffolk County Jail, 502 U S. at 383.

Nonet hel ess this court has since required a considerabl e show ng
to nodify decrees in private contractual disputes that |ack

substantial bearing on the public interest. See Alexis Lichine

& Cie v. Sasha A. Lichine Estate Selections, Ltd., 45 F.3d 582,

586-87 (1st Cir. 1995) (describing the continuum of cases in
whi ch Rul e 60(b)(5) is invoked). In considering the equities of
such a nodification, a court should | ook to such factors as the
circunmstances |leading to the decree, the level of hardship on
the "burdened" party, and the extent to which the change in
circunmstances falls outside of those contenplated at the tine
the decree was issued. The order here resolved a contractua
di spute between private parties with tenuous and tangenti al
bearing at best on the public interest; the hardshi p of nandat ed
arbitration is limted;, and the change of circunstances |ay
fully within the control of (and, indeed, was caused by) the
parties requesting relief. Such facts fail to denonstrate the
type of inequity to warrant Rule 60(b)(5) relief.

Zang and Beck argue that a change in facts justifying
relief fromthe prospective effect of a final order under Rule

60(b)(5) need not be "unforeseen and unforeseeable."” Thi s
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assertion is correct. See Rufo v. Inmates of Suffolk County

Jail, 502 U. S. at 385. Fromthis assertion Zang and Beck reason
by inplication that Rule 60(b)(5) relief is appropriate here,
where the circunmstances at issue were within their control both
before and after the issuance of the district court's order.
But there is considerable distance between facts that were
conpletely unforeseen when an order was issued and those
circunstances that were in both the control and contenpl ati on of

the parties, both before and at the time of the judgment; the

i ne was not extended so far in Rufo. Cf. id. ("Litigants are
not required to antici pate every exi gency that could conceivably
arise during the |ife of a consent decree. Ordinarily, however,
nodi fi cation should not be granted where a party relies upon
events that actually were anticipated at the tinme it entered
into a decree."). Rather, the policy underlying Ackermann --
that parties must live with the consequences of freely made,
cal cul at ed deci sions reached for strategic reasons in the course
of litigation -- applies with equal force in the context of

Rul e 60(b)(5). See, e.qg., Valentine Sugars, Inc. v. Sudan, 34

F.3d 320, 322 (5th Cir. 1994) (holding that Rule 60(b)(5) relief
i's not appropriate where the party not only foresaw t he changed
condi tions but created them.

On these circunstances, Zang and Beck are not entitled
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to relief from the district <court's order under either
subsection (5) or (6) of Rule 60(b). They are not free to test
the waters, fully litigating the nerits of the arbitration
petition in the district court, and then, displeased with the
outconme, to escape the consequences of this choice by shifting
to a different course after the fact. The orders are binding,
and the circunstances are not so exceptional or unforeseen as to
conpel the district court to relieve the parties from their
force. Any "injustice" wought by these orders, if it exists at
all, is not so extrenme -- Zang and Beck retain a right to pursue
their claims on the nerits in the pending arbitration
proceedi ngs and receive conpensation if they prevail, even if
this is not their preferred forumor format. Finding no abuse
of discretion, we affirmthe district court's denial of the Rule
60(b) notion.
M.

Zang and Beck also raise four challenges to the
district court's initial determ nation granting the petition and
ordering arbitration. First, Beck contends that petitioners
failed to present sufficient evidence of the existence of any
agreenent to arbitrate. Next, Zang and Beck argue that there
was no knowi ng and voluntary agreenment to mandatory arbitration.

Zang and Beck al so contend that they were deni ed di scovery about
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material issues of fact in dispute regarding the continued
standi ng of Variable to conpel arbitration. Finally, Zang and
Beck contend that even if the NASD arbitrati on provisions bound
them to arbitrate some disputes, the insurance business
exception in the NASD Code exenpted these particul ar disputes
from mandatory arbitration. We review the district court's
grant of the notion to conpel arbitration de novo. See Bank v.

Int'l Bus. Machines, Inc., 99 F.3d 46, 48 (1st Cir. 1996).

The Exi stence of an Agreenent to Arbitrate

First, Beck clains that the petitioners failed to prove
t he existence of any signed agreenent on his part in which he
agreed to arbitration. NASD records indicate that Beck's
registration was filed and approved on November 21, 1968.
However, the NASD has not |ocated an actual registration form
signed by Beck in 1968. Nevert hel ess, the district court
concluded that Beck had signed the relevant forms, relying on
secondary evi dence. Petitioners filed with the court an
affidavit from a NASD official containing the follow ng
assertions: (1) that NASD records show t hat Beck's registration
was both filed and approved on Novenber 21, 1968; (2) that when
Beck registered in Novenmber 1968, NASD required registrants to
sign a registration application as part of its regular business

practice; and (3) that despite reasonable efforts, NASD had
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failed to | ocate Beck's application forms. The parties do not
di spute that the relevant registration format the ti ne was Form
A- 300, and petitioners also introduced a copy of Form A-300.
Beck states only that he does not recall signing the
application, and does not contend that the formwas |ost in bad
faith or contest that he was in fact registered.

On this record, the district court concluded that Beck
had signed and submtted Form A-300, in which he agreed to be
bound by any NASD rules as they existed at the time he
registered and "as they may from time to tinme be adopted,
changed, or anended."® As aresult, the district court concl uded
that Beck had agreed to be bound by the NASD rules in effect
when he filed suit in October 1997, which at the tine required
arbitration of enploynment disputes.

On appeal, Beck argues that the district court erred
in finding this evidence sufficient to conclude that he had
actually signed Form A-300. Beck says that the absence of any
testi nmony regardi ng personal know edge that Beck had signed the
form the failure to provide any expl anation for the absence of

the formfromthe NASD s files, the fact that the NASD af fi davi t

s Petitioners did produce the form Zang signed when he
registered in 1974, Form B-301, in which he |likew se agreed to
be bound by all NASD regulations as they existed and are

"adopt ed, changed, or anended."
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contains the admttedly fal se statenment that Beck's application

contai ned an express arbitration provision, and the fact that

the one partial registration document NASD did produce
regardi ng Beck -- the face page of an anmended registration form
Form U-4, from 1996 -- did not contain Beck's signature but

i nstead that of another Variable enployee, all mlitate agai nst
the district court's concl usion.
The district court's reliance on secondary evidence is

appropriate. See, e.q., Bitum nous Cas. Corp. v. Vacuum Tanks,

Inc., 975 F.2d 1130, 1132 (5th Cir. 1992); Fed. R Evid. 1004,
advi sory committee's note ("if failure to produce the original
is satisfactorily expl ai ned, secondary evidence i s adm ssi ble").
In particular, testinony regarding a regular business practice
can be sufficient to establish the existence and content of

m ssi ng busi ness docunents. See, e.qg., Simas v. First Citizen's

Fed. Credit Union, 170 F.3d 37, 52 (1st Cir. 1999) (relying on

testinony to establish the existence of m ssing | oan

application); Fireman's Fund Ins. Co. v. G ass, No. 94 Civ. 7375

(WK), 1997 W. 289858, at *3 (S.D.N. Y. May 30, 1997) (relying on
evidence of custom and practice to use standard engagenent
letter to establish the existence and terms of mssing
engagenent letters). The fact that the affidavit erroneously

stated that the application Beck signed contained an express

-20-



arbitration clause is not directly contradictory, as there is no
di spute that if Beck signed an application, it was Form A-300,
and the contents of that formare not in question. Simlarly,
the fact that the single page found of the inconplete 1996
anended registration form did not contain Beck's signature is
not persuasive in challenging NASD s busi ness practices, as the
one page found was the first page of a three page application
form and not the one on which NASD would have required an
actual signature.

It is undisputed that Beck was in fact registered with
NASD in 1968, and given the convincing evidence that he would
not have been registered without a signed FormA-300 in |ight of
NASD' s busi ness practices, the district court was not in error
to conclude that he had in fact signed and submtted the form

Vol untary and Knowi ng Adreenent to Mandatory Arbitration

Zang and Beck also contend that even if they at one
time agreed to be bound by NASD rules as they were "adopted,
changed, or anended," this agreenent is not sufficient to conpel
themto subnmt to mandatory arbitrati on where the docunents they
signed are silent as to arbitration. Agreenments to arbitrate,
t hey say, nust be knowing and voluntary, and the forns they
(al l egedly) signed did not contain any mandatory arbitration

provi sions, nuch | ess one regardi ng enpl oyment di sputes.
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Zang and Beck rely heavily on this court's opinion in

Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170

F.3d 1 (1st Cir. 1999), to argue that the agreenents that they
signed cannot serve to conpel arbitration in the absence of
proof of nore direct awareness of and consent to the arbitration
requi renment. However, Rosenberg is different fromthis case in
two respects. First, Rosenberg was concerned only with
conpelling arbitration in the context of federal enploynent
discrimnation clains and relied in part on congressional
hi story expressing particular concerns on the issue of
arbitration arising out of the strong public policy against such
discrimnation. 1d. at 17-21. By contrast, this case involves
a straightforward contract dispute that does not raise the
public policy concerns addressed by statutory bars to enpl oynent
di scrim nation. Moreover, the defendant in Rosenberg, Merrill
Lynch, had agreed expressly to famliarize its enployees wth
t he governing regul ati ons, and had not notified the plaintiff of
the mandatory arbitration provision. |d. at 19. Here Variable

made no such prom se,* and therefore Rosenberg is inapposite on

4 VWi | e Zang and Beck argue that NASD Rul e 3010 reflects
a commtnment by Variable to notify them of changes in the NASD
Code, this is sinply not the case. Rather, Rule 3010 requires
Variable to supervise its enployees to ensure that they do not
viol ate securities | aws, regul ations, or NASD rules, and in this
context, to keep enpl oyees abreast of such regulations to ensure
conpliance. Rule 3010 does not reach the adoption of mandatory
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this point as well. Oher courts have conpelled arbitrati on on
simlar agreenments to abide by rules as nodified in the future.

See, e.q9., RJ. OBrien & Assoc. v. Pipkin, 64 F.3d 257 (7th

Cir. 1995); Geldermann v. CFTC, 836 F.2d 310 (7th Cir. 1987).

Zang and Beck are professionals who agreed to abide by the rul es
and regul ations of a professional organization to which they
bel onged; in the absence of any comm tnment by the petitioners to
inform them of rule changes, they cannot plead ignorance of
rules with which they have agreed to conply to escape their
effect.

The Deni al of Di scovery

Zang and Beck also challenge the district court's
deni al of discovery regardi ng whether petitioners had cancelled
their NASD registrations through Variable before the accrual of
their enmploynment clainms. Petitioners argue that the discovery
request was untinely and therefore wai ved; Zang and Beck respond
that they had a right to test the legal sufficiency of the
petition before pursuing factual disputes.

We need not resolve the question. The only "disputed"”
factual issue raised by Zang and Beck on appeal is the all eged

transfer of Zang and Beck's registration with NASD from Vari abl e

arbitration for enploynent disputes, which falls beyond the area
of securities regulation with which Rule 3010 is concerned.
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t o Washi ngton Square Securities, Inc. The district court denied
di scovery on this question. The essence of Zang and Beck's
theory is that if they were regi stered t hrough Washi ngt on Squar e
and not through Variable, then Variable |acked standing to
conpel arbitration. However, NASD records before the district
court establish that Zang and Beck were still registered with
NASD t hrough Variable at the time of the termnation of their
enpl oynment . Thus any question regarding their alleged
(additional) registration through Washington Square is
i mmat eri al

The | nsurance Busi ness Exception

Zang and Beck's final argunent is that their enpl oynent
claims against the petitioners fall outside the scope of the
NASD arbitration provisions because the NASD Code excepts from
arbitration "disputes involving the insurance business of any
menber which is also an i nsurance conpany."” NASD Code §8 1. The
overwhel m ng weight of authority on the issue holds that
enpl oyment with an insurance conpany alone is not enough to
trigger the exception unless the pending claimis entangled with
t he conpany's insurance business to a substanti al degree, and we

hold that is the correct rule. See, e.q., Armjo v. Prudenti al

Ins. Co. of Anmerica, 72 F.3d 793, 800 (10th Cir. 1995) (clains

of enploynent discrimnation against insurance conpany did not
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i nvol ve i nsurance business of defendant); Cular v. Metropolitan

Life Ins. Co., 961 F. Supp. 550, 558 (S.D.N. Y. 1997) (breach of

contract and tort clainms in the case were "garden-variety"
enpl oynent di sputes not covered by the insurance business
exception). Since this dispute sinmply involves the obligations
of the conpanies to the mnagers wunder their enploynent
contracts and does not substantially inplicate the conduct of
i nsurance busi ness, the exception is inapposite.
| V.

We affirm the district court's orders conpelling
arbitration and denying the Rule 60(b) motion for relief from
t hat order.

So ordered.
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